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ENGROSSED SUBSTI TUTE HOUSE BI LL 1571

AS AMENDED BY THE SENATE
Passed Legi slature - 2009 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2009 Regul ar Session

By House Agriculture & Natural Resources (originally sponsored by
Representatives Blake and Chandler; by request of Departnent of
Ecol ogy)

READ FI RST TI ME 02/ 23/ 09.

AN ACT Relating to the adjudication of water rights; amendi ng RCW
90.03.110, 90.03.120, 90.03.130, 90.03.140, 90.03.160, 90.03.180,
90. 03. 200, 90.03.210, 90.03.240, 90.03.243, 90.44.220, 43.21B.110,
4.12.040, and 4.12.050; adding new sections to chapter 90.03 RCW
creating a new section; and repealing RCW90. 03. 170 and 90. 03. 190.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO90.03.110 and 1987 ¢ 109 s 72 are each anended to read
as follows:

(1) Upon the filing of a petition with the departnent by a pl anni ng
unit or by one or nore persons claimng the right to ((d~vert)) any
waters within the state or when, after investigation, in the judgnment
of the departnent, the ((+nterest—ofthe puble—wlt—be subservedbya
determnation of the rights thereto, it shall be the duty of the
departrent—toe)) public interest will be served by a determ nation_of
the rights thereto, the departnent shall prepare a statenent of the
facts, together wwth a plan or map of the locality under investigation,
and file such statenent and plan or map in the superior court of the
county in which said water is situated, or, in case such water flows or
is situated in nore than one county, in the county which the departnent
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shall determne to be the nobst convenient to the parties interested
therein. Such a statenent shall ((eentathr—substanttaltythefollowng
matter—to-w-t—+

H—TFhe—pares—ot—abH—knrown—persons—elatmng—the—r+ght—to—divert
satd water, the right to the diversion of which is sought to be
det et “i “ed: a“d

2 briof i he f . Lati I ’ I
the necessity for a determnation of the rights thereto)).

(a) Either (i) identify each person or entity owning real property
situated within the area to_be adjudi cated but outside the boundaries
of a city, town, or special purpose district that provides water to
property wthin its service area; (ii)_identify all__known_ persons
claimng a right to the water sought to be determned; or (iii)
identify both; and

(b) Include a_ brief statenment of the facts in relation to_ such
water, and the necessity for a determ nation of the rights thereto.

(2) Prior_to_filing_an_adjudication_under this_ chapter, the
departnent shall

(a) Consult with the adnmnistrative office of the courts to
determne whether sufficient judicial resources are available to
commence and to prosecute the adjudicationin a tinely manner; and

(b) Report to the appropriate commttees of the legislature on the
estimat ed budget needs for the court and the departnent to conduct the
adj udi cati on.

Sec. 2. RCWO90.03.120 and 1987 ¢ 109 s 73 are each anended to read
as follows:

(1) Upon the filing of the statement and map as provided in RCW
90.03.110 the judge of such superior court shall nake an order
directing summons to be issued, and fixing the return day thereof,
which shall be not |ess than ((stxty)) one_ hundred nor nore than
((A+nety)) one hundred thirty days, after the making of such order
PROVI DED, That for good cause, the court, at the request of the
departnment, may nodify said tinme period.

(2) A summons issued _under this_ section shall ((thereupor)) be
i ssued out of said superior court, signed and attested by the clerk
thereof, in the nanme of the state of Washington, as plaintiff, against

all known persons ((etatmngtherighttodivertthewaterinvelvedand

ESHB 1571. SL p. 2
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at-so —at—persons —unknown —clabmng — the —rght —to —dvert — the —vwaler
Hvelved- —whieh—sald)) 1dentified_ by the_ departnent under — RCW
90.03.110. The summons shall contain a brief statenent of the objects

and purpose of the proceedings and shall require the defendants to
appear on the return day thereof, and make and file ((a—staterent—of))

an_adjudication claimto, or interest in, the water involved and a
statenent that unless they appear at the tinme and place fixed and
assert such right, judgnment will be entered determning their rights

according to the evidence: PROVI DED, HOWEVER, That any persons

claimng the right to ((t+he—useeof)) water by virtue of a contract with
a claimant to the right to divert the same, shall not be necessary
parties to the proceeding.

(3) To the extent consistent with court rules and subject to the
availability of funds provided either by direct appropriation or funded
through the adm nistrative office _of the courts for_ this_ specific
adj udi cative proceeding, the court is encouraged to conduct the water
rights adjudication_ enploying_ innovative practices and_technol ogi es
appropriate to large scale and conplex cases, such as: (a) Electronic
filing of docunents, including notice _and clains; (b)_ appearance via
tel econferencing; (c) prefiling of testinony; and (d) other practices
and technol ogi es consistent with court rules and energi ng technol ogi es.

NEW SECTION. Sec. 3. A new section is added to chapter 90.03 RCW
to read as foll ows:

(1) Ajudge in a water right adjudication filed under this chapter
may be partially or fully disqualified from hearing the adjudication
Partial disqualification neans disqualification fromhearing specified
claims. Full disqualification neans disqualification from hearing any
aspect of the adjudication.

(a) Ajudge is partially disqualified when the judge's inpartiality
m ght reasonably be questioned and the apparent or actual partiality is
limted to specified clains.

(b) A judge is fully disqualified when the judge's inpartiality
m ght reasonably be questioned and the apparent or actual partiality
extends beyond limted clainms such that the judge should not hear any
part of the adjudication.

(2) A judge may recuse hinself or herself under this section or a

p. 3 ESHB 1571. SL
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party my file a notion for disqualification. A notion for
di squalification nust state whether the remedy being sought is full or
partial disqualification

(3)(a) For parties who are nanmed in the original pleadings, a
nmotion for disqualification is tinely if it is filed before the judge
i ssues a discretionary order or ruling in the adjudication.

(b) For a party who is joined in the adjudication after the
ori gi nal pleadings have been filed, a nmotion for disqualification is
tinmely if it is filed wthin the earliest of either (i) thirty days of
being joined in the adjudication; or (ii) after the joinder of the
party, before the judge issues a discretionary order or ruling relating
to the joined party.

(c) When a notion for disqualificationis untinely filed under this
subsection (3), the nmotion will be granted only when necessary to
correct a substantial injustice.

(d) For purposes of this section, "discretionary order or ruling"
has the same neaning as "order or ruling involving discretion" in RCW
4.12. 050.

(4) Aparty filing a notion for disqualification under this section
has the burden of proving by a preponderance of the evidence that the
judge shoul d be disqualified under the standards of subsection (1) of
this section.

(5) The notion for disqualification may not be heard by the judge
agai nst whom the notion is filed. Subject to this limtation, the
court may assign the disqualification notion to any superior court
judge of the judicial district in which the adjudication was filed or
to a visiting superior court judge under RCW2.56. 040.

(6) The standards set forth in RCW 2.28.030, which govern the
disqualification of judicial officers generally, my be grounds for
di squalification under this section.

NEW SECTION. Sec. 4. A new section is added to chapter 90.03 RCW
to read as foll ows:

Upon expiration of the filing period established under RCW
90.03.120(2), the departnent shall file a notion for default against
def endants who have been served but who have failed to file an
adj udi cation claimunder RCW90.03.140. A party in default may file a

ESHB 1571. SL p. 4



© 00 N O Ol bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

|ate claim under the same circunstances the party could respond or
def end under court rules on default judgnents.

NEW SECTION. Sec. 5. A new section is added to chapter 90.03 RCW
to read as foll ows:

If an adjudication claimis for a use for which a statenent of
claim was required to be filed under chapter 90.14 RCW and no such
claimwas filed, the departnent may nove that the adjudication claimbe
deni ed. The court shall grant the departnent's notion unless the
cl ai mant shows good cause why the notion should not be granted.

Sec. 6. RCWO90.03.130 and 1987 ¢ 109 s 74 are each anended to read
as follows:

Service of said sumons shall be nmade in the same manner and with
the sanme force and effect as service of summons in civil actions
comrenced in the superior courts of the state: PROVIDED, That ((fe+
good —cause—the —court——at —the—reguest —of — the —departrent——as—an
abternative—to-—personal—service—may —auvthortze—service—of —sumrmons—to
be)) as_an_alternative to_personal service, service nay be nade by
certified mail, with return receipt signed and dated by defendant, a
spouse of a defendant, or another person authorized to accept service.
| f the defendants, or either of them cannot be found within the state
of Washington, of which the return of the sheriff of the county in
whi ch the proceeding is pending or the failure to sign a receipt for
certified mail shall be prima facie evidence, upon the filing of an
affidavit by the departnent, or its attorney, in conformty with the
statute relative to the service of summons by publication in civil
actions, such service may be nade by publication in a newspaper of
general circulation in the county in which such proceeding is pending,
and also publication of said sumons in a newspaper of general
circulation in each county in which any portion of the water is
situated, once a week for six consecutive weeks (six publications).
( { Fh—eases—where—personal—service—can—be—had—sueh—summns—shatk—be
served—at—least —twenty —days—before—the—return—day—thereost—)) The
summons by publication shall state that ((statements—ef)) adjudication
clainme nust be filed wthin ((+wenty)) sixty days after the |ast
publication or before the return date, whichever is later. In cases
where personal service or service by certified mail is had, summons

p. 5 ESHB 1571. SL
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nmust be served at | east sixty days before the return day thereof. For
summons by certified mail, conpletion_of service occurs upon the date
of receipt by the defendant.

Personal service of summons nmay be made by departnment of ecol ogy
enpl oyees for actions pertaining to water rights.

Sec. 7. RCWO90.03. 140 and 1987 ¢ 109 s 75 are each anended to read
as follows:

(1) On or before the ((returhr—day—of—such—summns—each—defendant
shall file in the office of the clerk of said court a statepent, and
Hhrerewrt-h—a—copy—thereol—tor—the—department—contarmng—substanti-aby
the followng:

(1) The name and post- of fice address of- def endant .

_ | | _ Lairmi
based.

3—TFhe—tire—ol—ni-tHatton—ol —suchright—and—commencerent—ol—such

Such—statepent)) date specified in_the summons, each_defendant

shall file with the clerk of the superior court an adjudication claim
on_a form and in_a nmanner provided by the departnent, and nail _or
electronically mail _a copy to the departnent. The departnent shal
provide information that will assist claimants of snmall uses of water
in conpleting their adjudication clains. The adjudication claim nust
contain substantially the follow ng, except that when the | egal basis
for the clained right is a federally reserved right, the information
nust be filed only as applicable:

(a) The nane, mailing address, and tel ephone contact nunber of each
def endant on the claim and e-nmail address, if avail abl e;

ESHB 1571. SL p. 6
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(b) The purpose or purposes of use of the water and the annual and
i st ant aneous quantities of water put to beneficial use;

(c) For each use, the date the first steps were taken under the | aw
to put the water to beneficial use;

(d) The date of beginning and conpletion of the construction of
wells, ditches, or other works to put the water to use;

(e) The maxinmum anmount of land ever under irrigation_and_the
maxi mrum annual and i nst ant aneous quantities of water ever used thereon
prior to the date of the statenent and if for power, or other purposes,
the maxi mum annual and_instantaneous quantities of water ever used
prior to the date of the adjudication claim

(f) The dates between which water is used annually:;

(g) If located outside the boundaries of a city, town, or special
purpose district that provides water to property within its_ service
area, the legal description and county tax parcel nunber of the |and
upon which the water as presently clained has been, or may be, put to
beneficial use;

(h) The legal description _and_ county tax_ parcel nunber of the
subdi vision of land on which the point of diversion or withdrawal is
| ocated as well as_land survey and geographi c positioning coordinates
of the sane if avail abl e;

(i) Whether a right to surface or groundwater, or both, is clained
and the source of the surface water and the | ocation and depth of al
wells;

(j) The legal basis for the clainmed right:;

(k) Whether a statenent of claimrelating to the water right was
filed under chapter 90.14 RCWor whether a declarationrelating to the
water right was filed under chapter 90.44 RCWand, if so, the claimor
decl arati on nunber, and whether the right is docunented by a permt or
certificate and, if so, the permt nunber or certificate nunber. When
the source is a well, the well_ log nunber nust_ be_ provided, when
avai |l abl e;

(1) The ampunt of | and and the annual and instantaneous quantities
of water used thereon, or used for power or other purposes, that the
def endant clains as a present right.

(2) The_ adjudication_claim shall be verified on oath by the

def endant ( (—and—+nthe diseretionof the courtrmay beanended)). The

departnent shall furnish the form for the adjudication claim A

p. 7 ESHB 1571. SL
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claimant nmay file an adjudication claim electronically if_ authorized
under state and local court rules. The departnent may assist claimnts
in their effort by neking the_ departnent's pertinent records_and
information_accessible electronically or_ by other neans and through
conferring with clai mants.

NEW SECTION. Sec. 8. A new section is added to chapter 90.03 RCW
to read as foll ows:

Wthin the date set by the court for filing evidence, each cl ai mant
shall file wth the court wevidence to support the <claimant's
adj udication clainms. The court is encouraged to set a date for filing
evidence that is reasonable and fair for the tinely processing of the
adj udi cation. The evidence nmay include, without limtation, permts or
certificates of water right, statenents of claim nmade under chapter
90. 14 RCW deeds, documents related to issuance of a |and patent,
aerial photographs, decrees of previous water rights adjudications
crop records, records of |ivestock purchases and sales, records of
power use, netering records, declarations containing testinonial
evi dence, records of diversion, wthdrawal or storage and delivery by
irrigation districts or ditch conpanies, and any other evidence to
support that a water right was obtained and was not thereafter
abandoned or relinquished. The evidence filed may include matters that
are outside the original adjudication claimfiled, and within the date
set by the court for filing evidence, the claimant nay anend the
adjudication claim to conform to the evidence filed. Thereafter,
except for good cause shown, a claimant may not file additional
evi dence to support the claim

NEW SECTION. Sec. 9. A new section is added to chapter 90.03 RCW
to read as foll ows:

(1) Upon the receipt of adjudication clainms and the filing of
claimants' evidence, the departnent shall conduct a prelimnary
i nvestigation for the purpose of exam ning:

(a) The uses of the subject waters by and any physical works in
connection with the persons to whomthe adjudication applies; and

(b) The uses for which a statenment of claimhas been filed under
chapter 90.14 RCW or for which the departnent has a permt or
certificate of water right on record.

ESHB 1571. SL p. 8
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(2)(a) The examnation may include, as the departnent deens
appropri ate:

(1) An estimation of the amount of water that is reasonably
necessary to acconplish various beneficial uses wthin the area;

(11) The measurenent of streamfl ows;

(1i1) The neasurenent of any diversion or withdrawal rates;

(tv) An estimation of storage capacity and the amount of water
st or ed;

(v) The types and nunbers of stock watered,

(vi) The nunmber of residences served;

(vii) The location and size of any irrigated | and areas; and

(viii) Any other information pertinent to the determ nation of
water rights in an adjudication under this chapter.

(b) The departnent nmay al so take other necessary steps and gat her
other data and information as may be essential to the proper
under st andi ng of the water uses and associated rights of the affected
wat er users, including review of each claimant's adjudi cation cl ai mand
evidence the claimant filed to support the claim The clainmants and
t he departnent are encouraged to confer as may be beneficial to clarify
the factual and legal basis for the claim To the extent consistent
wth court rules, the court my deem it appropriate to encourage
claimants and the departnent to work closely together to reach
agreenent on a clained water right that may result in tinely settl enent
of water rights, reduced costs for the parties, greater equity and
general public service, and better information that may be used for
overal | water nmanagenent.

(3) The departnent shall file with the court the departnent's
report of findings as to each adjudication claimfiled tinely under RCW
90. 03. 140. The departnent may divide its report of findings into two
or nore segnments, covering particular drainages, uses, or other
appropriate bases for dividing the report on adjudication clains.
Based on the evidence filed by clainmants and the departnent's report of
findings, the departnment shall file with the superior court either or
both of the foll ow ng notions:

(a) A notion for a partial decree in favor of all stated clains
under RCW 90. 03. 140 that the departnent finds to be substantiated with
factual evidence; or

p. 9 ESHB 1571. SL
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(b) A notion seeking determ nation of contested clains before the
court.

Sec. 10. RCW90.03.160 and 1989 ¢ 80 s 1 are each anended to read
as foll ows:

L_L Upon ((%he—eenp#e%+eﬂ—e#—Phe—se%v+ee—e#—sannens—as—he#e+nbe#e#e

I . ' . : I . : i .

Hhereon—by—sueh—court——The—supertor—cowrt—may—Ha—any—conplex—ease

wH-h—rere—tHhan—one—theousand —naned —delendants——ineluding —the—United
’ g I . v I . I . Y

' . ' I | ¢ det I or

Laj : ol T I . hat (1 Lut] :

e#a+#s—e#—saeh—e#asses—appeap—%e—Fﬂvekve—s+gﬂ+#+eanp—kssae&—e#—Lam#

ot — the — ptatat+i+— — defendants— —and — the — GGHFP)) filing_ of the
departnent's _notion_ or_ notions_under section 9(3) of this act, any
party with a claimfiled under RCW90.03.140 for the appropriation of
water or waters_of the subject adjudication _my_ file and serve_ a
response to the departnent's notion or _notions within the tine set by
the court for such a_ response. bj ections nust include specific
information in regard to the particular disposition against which the
objection_is being nade. Objections nust also_state the underlying
basis of the objection being made, including general information about
the forns of evidence that support the objection. Any party may file
testinony with the court and_serve it on_other parties. If a party
intends to cross-examne a claimant or witness based on another party's
prefiled testinony, the party intending to cross-examne shall file a
notice of intent to cross-examne no later than fifteen days in advance
of the hearing. If no notice of intent to cross-exan ne based on the
prefiled testinmony is_given, then the claimant or wtness is_not
required to appear at the hearing. Any party may present evidence in
support of or in response to an objection.

ESHB 1571. SL p. 10
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(2) The superior_court nmay appoint a referee_ or_ other judicial
officer to assist the court.

(3) The superior court may adopt special rules of procedure for an
adj udi cation of water rights under this chapter, including sinplified
procedures for claimants of snall uses of water. The rules of
procedure for a superior court apply to an adjudication of water rights
under this_chapter unless superseded by special rules_of the_ court
under this_subsection. The superior_court is encouraged to consider
entering, after notice and hearing and as the court determ nes
appropriate, pretrial orders froman adjudication commenced on Qctober
12, 1977.

NEW SECTION. Sec. 11. A newsection is added to chapter 90.03 RCW
to read as foll ows:

(1) The legislature finds that early settlenment of contested clains
is needed for a fair and efficient adjudication of water rights.
Ther ef or e, the departnent and ot her parties should identify
opportunities for settlenent followng the date set by the court for
filing evidence for all parties. To the extent consistent with court
rules, the court as it deens beneficial is encouraged to urge as nany
parties to the adjudication as possible to reach tinely agreenent on
claimed water rights in a manner that |imts costs to the public,
claimants, counties, courts, and the departnent. Further, at
appropriate tinmes throughout the process the court as it deens
beneficial is encouraged to direct parties to utilize alternative
met hods  of di spute resol ution, including informal nmeet i ngs,
negoti ati on, nediation, or other nethods to reach agreenent on di sputed
cl ai ns.

(2) Any time after the filing of all clainms under RCW 90.03. 140,
t he departnent or another party may nove the superior court to allow
parties to neet for settlenent discussions for a set length of tine,
ei ther before an appointed nediator or without a nediator. For good
cause shown, the court may extend the length of tine for settlenent
di scussions. The costs of nediation nust be equitably borne by the
parties to the nediation.

(3) If the departnment and a cl ai mant reach agreenent on settl enent,
the departnent shall file a notion to approve the settl enent pursuant
to section 9(3)(a) of this act and shall disclose the terns of the

p. 11 ESHB 1571. SL
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settlement to other parties to the adjudication. The court shall
conduct a hearing prior to approving a settlenment and any party to the
adj udi cati on nmay object or offer nodifications to the settl enent.

Sec. 12. RCW90.03.180 and 1995 ¢ 292 s 21 are each anended to
read as foll ows:

At the time of filing the ((statement)) adjudication_claim as
provi ded i n RCW 90. 03. 140, each defendant, except the United States or
an Indian tribe under 43 U.S.C. Sec. 666, shall pay to the clerk of the
superior court a fee as set under RCW((36-—18-020)) 36.18. 016.

Sec. 13. RCW 90. 03. 200 and 1988 ¢ 202 s 91 are each anended to
read as foll ows:

Upon t he ((H+Hng—eol—the-evidence—andthe report—ol—the department—
any—nterestedparty—may—on—or—beforefve—days—prior—tothedate—-of
sat-d—heartng—H+e—exeepttons—to—such—report—HR—wHthrg—and —such
exception—shalH—setforththe groundstherefor—anda—copythereofshal-
be—se#ved—pe+seﬂaLLy—ep—by—%eg+s%eped—Ha+#—apen—a##—pa#%+es—mhe—have

Faxable—attorneys—ftees——may—be—atHowed—or—not——H— a##emed— —ay—he
apporttoned—arpng—the parties—inthe—diseretion—ol—the<court)) court's

determ nation of all issues, the court shall issue a final decree and

provide notice of the decree to all parties. The final decree nust
order each_party whose rights_have been confirned, except the United
States_or _an_lIndian_tribe under 43 U S.C _Sec. 666, to_ pay the
departnent the fees_required by RCW 90.03.470(10) and_any_other
applicable fee schedule within ninety days after the departnent sends
notice to the_ party under RCW 90.03.240. Appellate review of the
decree shall be in the sane manner as in other cases in equity, except

t hat review nmust be sought wthin sixty days fromthe entry thereof.

ESHB 1571. SL p. 12
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Sec. 14. RCW90.03.210 and 2001 ¢ 220 s 5 are each anended to read
as follows:

(1) During the pendency of such adjudication proceedings prior to
judgnent or upon review by an appellate court, the stream or other
wat er invol ved shall be regulated or partially regulated according to
the schedule of rights specified in the departnent's report upon an
order of the <court authorizing such regulation: PROVI DED, Any
interested party may file a bond and obtain an order staying the
regul ation of said streamas to him in which case the court shall nmake
such order regarding the regulation of the streamor other water as he
may deem just. The bond shall be filed within five days follow ng the
service of notice of appeal in an anount to be fixed by the court and
wWith sureties satisfactory to the court, conditioned to perform the
j udgnent of the court.

(2) Any appeal of a decision of the departnent on an application to
change or transfer a water right subject to ((a—gereral)) an
adjudication that is being litigated actively ((anrd—was—eoermrenced
beforeOetober—13,—1977-)) shall be conducted as foll ows:

(a) The appeal shall be filed wth the court conducting the
adj udi cation and served under RCW 34.05.542(3). The content of the
notice of appeal shall conform to RCW 34.05.546. Standing to appea
shall be based on the requirenents of RCW34.05.530 and is not |imted
to parties to the adjudication.

(b) If the appeal includes a challenge to the portion of the
departnment's decision that pertains to tentative determ nations of the
validity and extent of the water right, review of those tentative
determ nations shall be conducted by the court consistent wth the
provi sions of RCW 34.05.510 through 34.05.598, except that the review
shal |l be de novo.

(c) If the appeal includes a challenge to any portion of the
departnment's decision other than the tentative determ nations of the
validity and extent of the right, the court nust certify to the
pol lution control hearings board for review and deci sion those portions
of the department's decision. Review by the pollution control hearings
board shall be conducted consistent with chapter 43.21B RCW and the
board's inplenenting regulations, except that the requirenents for
filing, service, and content of the notice of appeal shall be governed
by (a) of this subsection. Any party to an appeal nay nove the court

p. 13 ESHB 1571. SL
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to certify portions of the appeal to the pollution control hearings
board, but the appellant nust file a notion for certification no |ater
than ninety days after the appeal is filed under this section.

(d) Appeals shall be scheduled to afford all parties ful
opportunity to participate before the superior court and the pollution
control hearings board.

(e) Any person wishing to appeal the decision of the board made
under (c) of this subsection shall seek review of the decision in
accordance with chapter 34.05 RCW except that the petition for review
must be filed with the superior court conducting the adjudication.

(3) Nothing in this section shall be construed to affect or nodify
any treaty or other federal rights of an Indian tribe, or the rights of
any federal agency or other person or entity arising under federal |aw
Nothing in this section is intended or shall be construed as affecting
or nodi fying any existing right of a federally recogni zed Indian tribe
to protect from inpairnment its federally reserved water rights in
federal court.

Sec. 15. RCW90.03.240 and 1987 c¢c 109 s 82 are each anmended to
read as foll ows:

Upon the court's final determnation of the rights to ((the
di-verston—-of)) water ((+H—shall—bethedutyof)), the departnment ((+e))
shall issue to each person entitled to ((t+he—diversion—of)) a water
right by such a determnation, a certificate ((unrder—his—oftfieial
seal)) of adjudicated water right, setting forth the nanme and ((pest
oeff+ee)) mailing address of record with the court of such person; the
priority and purpose of the right; the period during which said right
may be exercised, the point of diversion or withdrawal, and the place
of use; the land to which said water right is appurtenant ((anrd—when
appHeable)); the maxinmum ((guant+ty)) annual _ and _ instant aneous
guantities of water allowed; and specific provisions or limtations or
both under which the water ri ght has been confirned.

The departnent shall provide notice to the water right hol der that
the certificate has been prepared for issuance and that fees for the
i ssuance of the certificate are due in accordance with RCW90.03.470
and any ot her applicable fee schedule. |If the water right holder fails
to submt the required fees within one year fromthe date the notice

ESHB 1571. SL p. 14
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was issued by the departnment, the department nmay nove the court for
sanctions for violation of the court's order in the final decree
requiring paynent.

Sec. 16. RCW90.03.243 and 1982 c 15 s 1 are each anended to read
as follows:

The expenses incurred by the state in a proceeding to determ ne
rights to water initiated under RCW 90.03.110 or 90.44.220 or upon
appeal of such a determ nation shall be borne by the state. Subject to
the availability of state_ funding_ provided either by direct
appropriation or funded through the adm nistrative office of the courts
for this specific purpose, the county in which an adjudication or a
suit to admnister an adjudication is _being held nust be provided the
extraordinary costs i nposed on the superior court of that county due to
t he adj udi cati on.

Sec. 17. RCW 90. 44. 220 and 1987 c¢ 109 s 119 are each anended to
read as foll ows:

(( . r . I L . : L aim

el I  t hd | I : bl I 4 I
may—fHeapetition)) Upon the filing of a petitionwith the departnent
by a planning unit or by one or nore persons claimng a right to any
waters within the state or _when, after investigation, in the judgnent
of the departnent, the_ public_ interest wll _ be_ served by a
determination of the rights thereto, the departnent shall file a
petition to conduct an_ adjudication with the superior court of the
county for the determnation of the rights of appropriators of any
particul ar groundwater body and all the provisions of RCW 90.03.110
t hrough 90. 03. 240 (( as—heretofore—-anended)) and sections 3 through 5,
8, 9, and_11 of this act, shall govern and apply to the adjudication
and determ nation of such groundwater body and to the ownership
t her eof . Hereafter, in any proceedings for the adjudication and
determ nation of water rights--either rights to the use of surface
water or to the use of groundwater, or both--pursuant to chapter 90.03
RCW ( (as—heretofore—anended)), all appropriators of groundwater or of
surface water in the particular basin or area may be included as
parties to such adjudication, as ((pertinent)) set forth in_chapter
90. 03 RCW

p. 15 ESHB 1571. SL
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Sec. 18. RCW43.21B.110 and 2003 c¢ 393 s 19 are each anended to
read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, and the air pollution control
boards or authorities as established pursuant to chapter 70.94 RCW or
| ocal health departnents:

(a) Cvil penalties inposed pursuant to RCW 18. 104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48.144, 90.56.310, and
90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90. 14. 130, 90.48.120, and 90. 56. 330.

(c) Except as provided in RCW 90.03.210(2), the issuance,
nmodi fication, or termnation of any permt, certificate, or |icense by
the departnent or any air authority in the exercise of its
jurisdiction, including the i ssuance or term nation of a waste di sposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(d) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnent regardi ng waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and deci sions of the
departnment regardi ng waste-derived soil anendnents under RCW 70. 95. 205.

(g) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient managenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nmnethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW 90. 64. 026.

(h) Any other decision by the departnment or an air authority which
pursuant to |aw nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

ESHB 1571. SL p. 16
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(2) The follow ng hearings shall not be conducted by the hearings
boar d:
(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW
(b) Hearings conducted by the departnent pursuant to RCW70.94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.
(c) ((Proceeding onducted—bythe -departnen 0 he—departren
f A9B0-—03- : - -)) Appeals
of decisions by the departnment under RCW 90.03. 110 and 90. 44. 220.
(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.
(e) Appeals of decisions by the departnent as provided in chapter
43. 21L RCW
(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
Adm ni strative Procedure Act, chapter 34.05 RCW

Sec. 19. RCW4.12.040 and 1989 ¢ 15 s 1 are each anended to read
as follows:

(1) No judge of a superior court of the state of WAshi ngton shal
sit to hear or try any action or proceeding when it shall be
established as hereinafter provided that said judge is prejudiced
agai nst any party or attorney, or the interest of any party or attorney
appearing in such cause. |In such case the presiding judge in judicial
districts where there is nore than one judge shall forthwith transfer
the action to another departnent of the same court, or call in a judge
fromsone other court. In all judicial districts where there is only
one judge, a certified copy of the notion and affidavit filed in the
cause shall be transmtted by the clerk of the superior court to the
clerk of the superior court designated by the chief justice of the
suprenme court. Upon receipt the clerk of said superior court shal
transmt the forwarded affidavit to the presiding judge who shall
direct a visiting judge to hear and try such action as soon as
conveni ent and practical .

(2) The presiding judge in judicial districts where there is nore
than one judge, or the presiding judge of judicial districts where
there is only one judge, may send a case for trial to another court if
the convenience of wtnesses or the ends of justice will not be

p. 17 ESHB 1571. SL
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interfered with by such a course and the action is of such a character
that a change of venue may be ordered: PROVI DED, That in crimna
prosecutions the case shall not be sent for trial to any court outside
the county unless the accused shall waive his or her right to a trial
by a jury of the county in which the offense is alleged to have been
comm tted.

(3) This section does not apply to water right adjudications filed
under chapter 90.03 or 90.44 RCW Disqualification of judges in water
right adjudications is governed by section 3 of this act.

Sec. 20. RCW4.12.050 and 1941 c 148 s 1 are each anended to read
as follows:

(1) Any party to or any attorney appearing in any action or
proceeding in a superior court, may establish such prejudice by notion,
supported by affidavit that the judge before whomthe action is pending
is prejudiced against such party or attorney, so that such party or
attorney cannot, or believes that he or she cannot, have a fair and
inpartial trial before such judge: PROVI DED, That such notion and
affidavit is filed and called to the attention of the judge before he
or she shall have made any ruling whatsoever in the case, either on the
notion of the party making the affidavit, or on the notion of any other
party to the action, of the hearing of which the party nmaking the
affidavit has been given notice, and before the judge presiding has
made any order or ruling involving discretion, but the arrangenent of
the cal endar, the setting of an action, notion or proceedi ng dow for
hearing or trial, the arraignnment of the accused in a crimnal action
or the fixing of bail, shall not be construed as a ruling or order
i nvolving discretion within the neaning of this proviso; and in any
event, in counties where there is but one resident judge, such notion
and affidavit shall be filed not later than the day on which the case

is called to be set for trial: AND PROVIDED FURTHER, That
notw t hstanding the filing of such notion and affidavit, if the parties
shall, by stipulation in witing agree, such judge may hear argunent

and rule upon any prelimnary notions, denurrers, or other matter
thereafter presented: AND PROVI DED FURTHER, That no party or attorney
shall be permtted to make nore than one such application in any action
or proceedi ng under this section and RCW 4. 12. 040.

ESHB 1571. SL p. 18
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(2) This section does not apply to water right adjudications filed
under chapter 90.03 or 90.44 RCW Disqualification of judges in water
ri ght adjudi cations is governed by section 3 of this act.

NEW SECTI ON.  Sec. 21. Except for section 14 of this act, this act
applies only to adjudications initiated after the effective date of
this section.

NEW SECTION. Sec. 22. The followng acts or parts of acts are
each repeal ed:

(1) RCW90.03.170 (Determ nation of water rights--Hearing--Notice--
Prior rights preserved) and 1987 ¢ 109 s 77 & 1917 ¢ 117 s 20; and

(2) RCW 90.03.190 (Determ nation of water rights--Transcript of
testinmony--Filing--Notice of hearing) and 1987 ¢ 109 s 78 & 1917 c¢ 117
s 22.

NEW SECTION. Sec. 23. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other

persons or circunstances is not affected.

Passed by the House April 20, 2009.

Passed by the Senate April 14, 2009.

Approved by the Governor May 5, 2009.

Filed in Ofice of Secretary of State May 8, 2009.

p. 19 ESHB 1571. SL



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.
	Section 10.
	Section 11.
	Section 12.
	Section 13.
	Section 14.
	Section 15.
	Section 16.
	Section 17.
	Section 18.
	Section 19.
	Section 20.
	Section 21.
	Section 22.
	Section 23.

